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enerations of architects have
accepted moonlighting as a
fact of their professional lives.

The reasons are simple: Working on
projects outside the office supple-
ments the meager wages paid by most
firms. Moonlighting also allows novices
to gain design experience that would
otherwise take years to attain.

But although most freelance
projects are typically limited in scope
and duration, design services per-
formed outside the supervision of the
office create moral, ethical, and legal
dilemmas for principals and employees
alike.

From a business as well as a
legal perspective, moonlighting should
be banned from every office. Firms
that sanction "shadow" practices risk
exposing the firm's liability insurance
and personal assets to major claims
by parties who aren't even actual
clients. If a firm cannot pay employees
fair wages for their undivided loyalty,
its principals hardly deserve respect
for their business savvy. Nor can prin-

cipals afford to ignore the ethical
dilemma posed by the use of their
offices, equipment, and the inference
of their firm's imprimatur when the
moonlighter's client stops by the office
after hours.

Liability Pitfalls
Principals who tolerate

moonlighting are, first of all, allowing
employees to compete against them
for work. Moonlighting should be dis-
tinguished from an employee helping a
family member design an addition to a
house or a conversion of a garage into
a bedroom. When the freelance pro-
ject involves work on the same scope
or magnitude as that which the moon-
lighter's firm pursues, the employees
practice is not only in direct competi-
tion with the employer, but ethically
dubious.

To compound the problem,
firms can be held liable for problems
that occur with an employee's outside
projects. If an employee's moonlight-
ing projects are similar to work he or
she performs for the firm, employers

may be liable for problems — whether
or not they know the work is under
way. The work may be construed by
the client — and the client's attorney
— as having the firm's approval, thus
exposing the firm to liability by associ-
ation for any of the moonlighting
employee's negligent acts. Because
these unauthorized projects cannot be
monitored, they cry out for company
policies banning the practice entirely.

Worse yet, moonlighting
employees often use firm resources
such as CAD equipment, postage,
and stationery, as well as advice from
office peers. A firm's tacit approval of
the use of such resources suggests
that the firm benefits from — and con-
dones — the activity. With annual lia-
bility claims running as high as 30
claims per 100 architects, principals
should think twice before allowing any
employee to use supplies and equip-
ment.

Many states now have laws
that prevent an employer from dictat-
ing what employees can do during off-
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hours. However, these laws do not
exempt an employee from following
their professional code of ethics.
Employees considering outside pro-
jects should comply with local laws
and company rules to prevent conflicts
of interest. They should also be aware
that their employer will be liable for
moonlighting work that feeds off the
firm.

But even if architects take
into account these risks and liabilities,
the practice of moonlighting is likely to
continue. Firms should therefore be
careful to establish comprehensive for-
mal guidelines as part of the company
policy familiar to every employee.

Setting policies
Proactive policies regarding

moonlighting shield firms from the
responsibility for the acts of their
employees. Establishing billable office
accounts for employees to pay for
photocopies and postage, for example,
holds moonlighters more accountable

for their time while using company
equipment. Practices should also pre-
pare employee contracts that hold the
firm harmless from claims against moon-
lighters.

In addition, firms should recog-
nize moonlighting as a marketing oppor-
tunity for the firm. Allowing the moon-
lighter to speak for and represent the
firm may lead to new work.

With the trend toward more
flexible hours and telecommuting, the
time spent moonlighting will become
more difficult to discern, creating an
even more complex scenario.

Nevertheless, raising these
issues among all staff will help lay the
groundwork to establishing flexible
moonlighting policies, offering opportuni-
ties for employees to build knowledge,
experience, and independent decision-
making skills. Such policies also raise
the incentive for employees to seek a
long-term future with their firms while
protecting those firms from liability that
moonlighting can create.

Pro bono positives
Not all moonlighting exposes

a firm to liability. There are numerous
outlets to fulfill an architect's old-fash-
ioned sense of professional responsi-
bility. Serving the public through politi-
cal activity, community action groups,
local professional chapters, churches,
synagogues, or pro bono work are all
opportunities for design professionals
to gain hands-on design and construc-
tion experience and acquire new man-
agement skills.

For example, one eager
young professional in the office of a
prominent New York architecture firm
had to decide between notifying her
supervisors of a possible pro bono
project for the firm, or taking on the
project herself without her employer's
knowledge. She initially chose to keep
quiet. As the scope of the project
grew, and its nature became more vis-
ible, the employee decided to tell the
principals and seek approval for her

Reality: Moonlighting
strips away the
resourcefulness and
efficacy of professional
development.

Myth: Moonlighting
enhances a designer's
reputation.

Reality: Moonlighters
are often over-extend-
ed and too tired to
focus on the firm's
work.

Myth: There is
not enough work
at the office.

Myth: The work at
the office doesn't
pay enough.

Moonlighting: Myths vs. Reality

Myth: An employee can
bring the experience
gained while moonlighting
to bear on the work in the
office.
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moonlighting work. To her surprise, the
firm not only granted approval but also
allowed her to use its equipment, sup-
plies, and computer time — on the condi-
tion that the work would be done after
office hours, and no version of the firm's
name would appear on the finished prod-
uct.

The principals concluded that
the opportunity could help develop their
young staff and draw on the mentorship
of the more seasoned professionals.They
invited the employee to form a team and
treat the project in such a way as to max-
imize the learning potential of this pro-
ject. Mentors coached the younger staff
and assigned them more senior roles
than they otherwise would have per-
formed during the day. The project, a
Habitat for Humanity house, was the first
such project in West Harlem. In this
instance, moonlighting not only benefitted
the firm's interns, but it also gave the
principals a chance to establish a posi-
tive working relationship with their
employees.
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Firms that allow
Moonlighting...

Should establish billable office
accounts to enable moonlight-

ing employees to pay for photo-
copies, postage, reproducibles,
etc.

Should prepare employment
contracts that indemnify and hold
the firm harmless from any claims
arising from the moonlighting
work.

Should turn the employee's
contacts with moonlighting clients
into a marketing opportunity for
the firm by allowing the moon-
lighter to speak for and represent
the firm — and by compensating
individuals if they bring new work
into the office.
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Myth: Clients save
money and stream-
line costs.

Reality: Moonlighters may be ille-
gally avoiding taxes and Social
Security payments, practices that
can backfire on the firm if knowl-
edge of these actions can be
imputed to the firm.

Reality: The firm should
not employ any more archi-
tects than it needs to work
on projects on a full time
basis.

Reality: The longstanding practice of
design firms paying minimal wages
that are often less than required by
law should not be used as an excuse
to create another set of wrongful
practices.

Reality: If an employee has the ability
to bring in new clients, the firm should
either recognize and promote the indi-
vidual or risk having the employee
leave the firm with the new clients.

Myth: Moonlighting
leads to new projects.
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